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WHISTLEBLOWING IN A FOREIGN KEY THE
CONSISTENCY OF ETHICS REGULATION UNDER
SARBANES-OXLEY WITH THE WTO GATS PROVISIONS
Stewart M Young
INTRODUCTION

Over the past two years, the United States has been hit hard by a number of
scandals involving public companies, including mismanagement and ethical
violations by company management and lawyers alike. Certain company names
are now synonymous with ethical issues and inept management, including such
giants as Enron, Tyco, WorldCom and Adelphia.' Due to the problems created by
the bankruptcy and the scandal-plagued management of these companies, the
public is calling for greater transparency and reporting, a better system of director
oversight, and a higher degree of separation between compensation given to
managers and the board, on the one hand, and actual performance of the company,
on the other.2 There is a sense within the general community that the balance
sheets of companies need to reflect fairly and accurately the actual state of the
companies' financial situation. The public is simply tired of managers ruining
public companies while they profit at the expense of the shareholders. Elected

J.D. Candidate, Stanford Law School, 2004; M.A., Waseda University, 2002; B.A., Princeton
University, 2000. I would like to thank Professor Richard Momingstar for providing the impetus for this
Article (as well as inspiring thoughts and ideas), Professor William Simon for providing insightful
comments (and the vehicle for which I came up with this Article topic-smack dab in the middle of
taking his Professional Ethics final exam), and Michael Young for editorial suggestions, input and
excellent advice. This Article is dedicated to my family, and especially to my mother, Suzan Young for
all of her support and love.
1. See, e.g., David Henry & Mike McNamee, Bloodied and Bowed, Bus. WK., Jan. 20, 2003, at
56 (talking about the accounting failures that damaged the profession; specifically naming Enron and
WorldCom as two of those audit failures); See also Special Report, The Enron Scandal, BUS. WK. (Jan.
28, 2002) at http://www.businessweek.com/magazine/toc/02_04/B3767enron.htm (discussing the Enron
scandal in great detail with numerous articles); Harry Berkowitz, Scandal Bad News for Cable Industry,
NEWSDAY
(July
25,
2002),
at
http://www.newsday.com/technology/nybzcab252798410
jul25,0,4951853.story?coll=ny-technology-print (discussing the Adelphia Scandal); Robert Reno, There
were plenty of Warning Signs in Tyco Scandal, SALT LAKE TRIB. (Jun. II, 2002), at
http://www.sltrib.com/2002/Jun/06112002/commenta/74441 i.htm (discussing the Tyco scandal) (all
visited on Jan. 2, 2003).
2. See Business with CNBC, Corporate Scandals, MSNBC (September II, 2003), at
http://www.msnbc.com/news/corpscandal front.asp?Odm=N2AJB&cpl=l (for
brief view of the
public reactions to these many scandals, news websites have created "scandal pages" for the public to
see the latest news on each scandal).

DENV J. INT'L L. & POL'Y

VOL. 32:1

officials are responding to this public outcry with a number of different reform
proposals, emphasizing the responsibilities management of public companies owe,
both to shareholders and the public at large. Included in these reforms are ethical
standards for attorneys who have public companies as clients.3 These new ethical
standards will apply to any lawyer representing companies listed on the American
stock exchanges and will be imposed on domestic and foreign lawyers alike.4
Additionally, foreign firms giving advice to foreign companies attempting to be
listed on American
stock exchanges would also be subject to the same ethical
5
standards.
The principal legal manifestation of these heightened concerns is found in the
Sarbanes-Oxley Act of 2002.6 Congress passed the Sarbanes-Oxley Act to assuage
the public's concern over the recent management and accounting scandals, hoping
that the reforms in the Act would create a better atmosphere for transparency and
ethical reporting. 7 The Sarbanes-Oxley Act bestows the SEC with the authority to
impose ethical standards on attorneys practicing before it, while the SarbanesOxley Act itself spells out the minimum standards that would be acceptable to
Congress. s The details of those standards are to be elaborated by the SEC and then
enforced by that agency 9 Thus, a dichotomy exists between the standards stated in
the Sarbanes-Oxley Act and the proposed rules offered by the SEC for comment.
The overall purpose of this Article will be to examine the consistency of the
legal regime established by the Sarbanes-Oxley Act, and the ethical regulations
proposed by the SEC, in relation to the legal services portion of the World Trade
Organization s (WTO) General Agreement on Trades in Services (GATS). Part I
will discuss the GATS and its effect on the legal services market in general. Part 11
will then examine an overview of how the ethics requirements stated in the United
States Schedule of Commitments to GATS are treated and how those ethics
requirements are locked in by GATS and the WTO. Part Ill will examine the new
ethical responsibility requirements imposed by the Sarbanes-Oxley Act of 2002
and the subsequent rules proposed by the Securities and Exchange Commission
(SEC) regarding ethical reporting and "noisy withdrawal." '
Part IV will
3. Standards of Professional Conduct for Attorneys Appearing and Practicing Before the
Commission in the Representation of an Issuer, 17 C.F.R. §§ 205.4, 205.5 (2003) [hereinafter Standards
of Professional Conduct for Attorneys].
4. Id. at § 205.1
5. id. at §§ 205.2, 205.3.
6. Sarbanes-Oxley Act of 2002, Jan. 23, 2002, Pub. L. No. 107-204, 116 Stat. 745 available at
http://news.findlaw.com/hdocs/docs/gwbush/sarbanesoxley072302.pdf [hereinafter Sarbanes-Oxley
Act].
7 One of the goals of the Act, "according to the co-sponsors, was to prevent lawyers from sitting
idly by while, with their knowledge, their clients committed fraud. In their view, such inaction, or
worse, made it possible for corporate managers to perpetrate the Enron and WorldCom scandals.
David Becker and Melissa Johns, Professional Responsibility: New Ethical Duties for Lawyers under
the Sarbanes-Oxley Act, 16 Insights: The Corp. & Sec. L. Advisor I1,Nov. 2002, at 2.
8. See Sarbanes-Oxley Act, supra note 6, at § 307
9. See Standards of Professional Conduct for Attorneys, supra note 3.
10. Tamara Loomis, Lawyer Rules Proposed by SEC, N.Y Law Journal, Nov. 7, 2002, WL
11/7/2002 N.Y L.J. I("Noisy withdrawal" is known as the action that "lawyer not only.. inform the
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demonstrate that the new ethical requirements imposed by the Sarbanes-Oxley Act
and the SEC are not consistent with the United States' obligations under GATS
regarding legal services. This Article will also discuss possible approaches to
reconciling the proposed rules with GATS and action that might be taken by WTO
member countries, including under the dispute resolution provisions of the WTO
agreements. The ultimate conclusion of this Article is that the SEC proposed
standards as applied to non-domestic law firms are potentially irreconcilable with
GATS, and likely to create friction between the United States and a number of our
trading partners. The most important purposes of this Article are to analyze the
inconsistency of the Sarbanes-Oxley Act and the proposed SEC rules with GATS.
Second, this Article can be read as a case study for the domestic imposition of
ethical standards on the trade in services and legal services field in general. Third,
this Article will potentially add fuel to the fire for implementing international
ethical standards in certain global service industries, including the legal services
field in particular.
1.GATS

AND THE LEGAL SERVICES MARKET IN GENERAL

A. The WTO Overview
The WTO was created in 1995 as the only global organization dealing with
trade among nations.' It includes in its membership 146 countries (as of April 4,
2003) and addresses trade issues in a number of different areas.12 The WTO acts
as a forum for negotiating trade agreements, administers WTO trade agreements,
monitors national trade policies and handles trade disputes between member
nations.3 Over the past years the WTO has gained prominence and importance as
the organization continues to shape the law of international trade and reshapes the
notion of citizen participation in international organization through its sometimes
raucous membership meetings.' 4 The recent accession of China to the WTO
certainly enhances the influence of the WTO, extending its reach even beyond
solely capitalistic economies.' 5 As many other nations, including Russia, Belarus
and the Maldives seek to enter the WTO, its influence upon the international
community and trade matters, as well as its capacity to guide and control

board of directors of evidence of misconduct, but also to quit and disaffirm documents submitted to the
SEC.").
11. World Trade Organization, What is the WTO, at http://www.wto.org/english/thewtoe/
whatis_e/whatis e.htm (last visited on Sept. 13, 2003) (all of this basic information on the WTO can be
found on the WTO website).
12. Id.

13. 1d.
14. A number of different appellate body decisions have appeared in the news media, but the
Seattle Riots in 1999 drew the most attention to the WTO in recent memory.
15. World Trade Organization, WTO News: 2001 Press Release, WTO Successfully Concludes
Negotiations on China's Entry (Sept. 17, 2001), at http://www.wto.org/english/newse/
pres01_e/pr243_e.htm (last visited on Dec. 10, 2002).
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international and economic relations, will grow even greater. 16
In the wake of World War 11, the term "international community" was not
invested with quite the same meaning that it has assumed today At that time, the
leaders of a small handful of nations drew up blueprints for a number of
international organizations, around which the international community would
coalesce and through which it would develop. 17 These leaders initially proposed
the creation of three international economic organizations: The World Bank, the
International Monetary Fund (IMF), and the International Trade Organization, all18
part of the "Bretton Woods" international economic cooperative movement.
Prior to the ratification of the International Trade Organization, portions of the
Protocol of Provisional Application from the International Trade Organization
Charter were taken and ratified by a number of countries.' 9 However, the Charter
implementing the International Trade Organization was never ratified, and the
initial ratified portions became known as the General Agreement on Tariffs and
Trade (GATT). 20 The WTO was created in 1995 through the action of a majority
of the GATT party countries, resulting in the termination of GATT 21
B. The Creation of GA TS
In addition to creating the WTO, the Uruguay Round 22 accomplished two
other very important things. First, it brought under one umbrella all previously
existing multilateral global agreements and codes-bringing all of these under one
umbrella organization and structure.23 Second, it significantly expanded the areas
in which the countries reached agreements regarding trade related matters.24
Among these expansions included the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS), 25 the Agreement on Trade-Related

16. See e.g., World Trade Organization, Press Release, Continued Structural Reforms Could
Improve Economy
Efficiency (Jan.
17
2003), at http://www.wto.org/english/tratop_
/tpre/tp209_e.htm (commenting on the Maldives economy) (last visited Jan. 23, 2003); See also,
World Trade Organization, W7TO News: 2002 News Items, Working Party on the Accession of the
Russian
Federation
(Dec.
18, 2002), at http://www.wto.org/english/newse/news02_e/
accessionrussian_18dec02_e.htm (last visited on Jan. 7, 2003).
17 See JOHN H. JACKSON, THE JURISPRUDENCE OF GATT AND THE WTO 21 (2001).
18. World Trade Organization, GA7T A Brief History, at http://www.wio.org/english/thewto e
/whatis_e/eol/e/wto0l/wtol_6.htm (offering brief historical insights into the predecessor agreement of
the WTO) (last visited on Dec. 5, 2002) [hereinafter GATT History].
19. Id.
20. See JACKSON, supra note 17, at 20.
21. GA TT History,supra note 18. See also JACKSON, supra note 17, at 399.
22. The Uruguay Round was a series of negotiations undertaken to review the text of GATT, and
develop improvements through understandings on GATT Articles. See World Trade Organization, UR:
Some Key Facts,at http://www.wto.org/english/thewto-e/whatis-e/eol/e/wto01/wto1_32.htm#note1.
23. This is referred to as the "single package" negotiation approach, in which the Uruguay Round
resulted in one entire package for members to accept or reject, as well as establishing an entirely new
treaty that nations would join. JACKSON, supra note 17, at 375. It also established the "new twentyseven-Article Dispute Settlement Understanding (DSU). Id.at 376
24. Id.at 375-76.
25. Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
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Investment Measures (TRIMS) 26 and the General Agreement on Trade in Services
(GATS). 27 GATS would be the official trade agreement governing international
trade in services among WTO members. Since the service industry accounts for
over eighty percent of GDP and employment in the United States, industries
subject to GATS have a unique position in the economy 28 Additionally crossborder transactions of trade in services accounts for more than twenty-two percent
of worldwide trade, illustrating the large arena in which GATS could potentially
affect in international trade. 29 Because of the increasing importance that trade in
services plays within international trade and the large monetary value of such
services, GATS can have potential impact on the restrictions and regulations that
member countries place upon its service industries.
The world is changing, and according to Sheldon Novick, the great American
legal scholar Oliver Wendell Holmes felt that "change should be made
consciously even scientifically to accommodate new purposes. 3 ° Historically
speaking, the GATT did not deal with trade in services, but only dealt with trade in
goods.3i It did that in part because trade in goods was more straightforward and
easier to regulate than international trade in services. 32 Additionally trade
restrictions in goods generally took the form of tariffs and quotas, both of which
are much more straightforward and simple to deal with than the various domestic
rules and regulations related to the provision of services. In addition, as trade in
goods between countries increased under the GATT regime, so did trade in
services. 33 The importance of trade in services became more apparent, as did the
need to introduce some order to domestic regulation of services. Accordingly,
GATT member countries began to call for limitations on new restrictions and the
liberalization of current restrictions on trade in services.34 By 1995, the Uruguay
negotiations concluded an agreement governing international trade in services,
thereby cementing the importance of GATS among WTO members.35
Marrakesh Agreement Establishing the World Trade Organization [hereinafter WTO Agreement],
ANNEX IC, available at http://www.wto.orgenglish/docs e/legal-e/27-trips.pdf (last visited Jan. 23,
2003) [hereinafter TRIPS].
26. Agreement on Trade-Related Investment Measures, Jan. I, 1995, WTO Agreement, ANNEX I,
available at http://www.wto.org/english/docs-e/legal-e/18-trims.pdf (last visited Jan. 23, 2003)
[hereinafter TRIMS].
27 General Agreement on Trade in Services, Jan. I, 1995, WTO Agreement, ANNEX I B, available
at http://www.wto.org/english/does-e/legal-e/26-gats.pdf (last visited Jan. 23, 2003) [hereinafter
GATS].

28. Office of the United States Trade Representative, WTO Services Trade Negotiations, at
http://www.ustr.gov/sectors/services/gat.htm (last visited Oct. 3, 2003).
29. Id.
30. SHELDON

M. NOVICK, HONORABLE JUSTICE: THE LIFE OF OLIVER WENDELL HOLMES 156

(Dell Publishing 1990) (1989).
31. See generally JOHN H. JACKSON, WORLD TRADE AND THE LAW OF GATT (1969), chapter 20
("the GATT only applies to trade in goods.").
32. Id.
33. Id.
34. Id.

35. JACKSON, supra note 17, at 402 (GATS was included in Annex IB, part of Annex I
"Multilateral Trade Agreements" that were the results of the Uruguay Round).
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The GATS includes the regulation of a number of different services,
especially including trade in legal services for cross-border transactions of WTO
member countries.36 This agreement explains the general terms for trade in
services, including such services as accounting, financial services, air transport,
maritime transport and legal services, and it specifically spells out the goal that
countries are to liberalize their regulations of those services.37 The GATS
document is a multilateral framework of principles regarding these specific
services that cross the borders of member nations of the WTO, and it also sets out
guidelines for liberalizing the regulation and licensing of foreign-based service
professionals seeking the opportunity to practice in other countries. 38 As such, the
Uruguay Round negotiations set up a framework that could be expanded, dealing
with the trade in services occurring on an international level with an eye towards
ensuring that member countries follow certain principles.39
There is a fundamental difference between goods and services. For trade in
goods, one does not recognize any legitimate quota or tariff. But, with trade in
services, one does recognize the legitimate need for regulations. There is a
legitimate purpose to restricting trade in services to maintain proper quality for
those services domestically while there is also a legitimate need to liberalize the
trade of these services as well. GATS is a mesh of these two legitimate needs;
allowing countries on the one hand to keep their legitimate restrictions and
regulations on certain industries, while also creating an atmosphere of
liberalization of trade in those industries through an international agreement. For
the purposes of this Article, the most important aspect of the GATS is the
standards it sets for the trade in legal services. But, a corollary to the imposition of
those standards is the acknowledgement that member countries may legitimately
impose ethical standards or reporting rules for any service provider that does
business in their country Of course these two concepts can come into conflict, if
those ethical standards or reporting requirements create an unfair burden to
international trade in services. But precisely what is unfair is the question. The
Sarbanes-Oxley Act of 2002 presents a very good prism to address that precise
question.
The Sarbanes-Oxley Act of 2002, passed by the United States Congress,
creates affirmative duties for legal service providers domestically, as well as
imposing those duties on legal service firms that are not based within the United
States. 40 Accordingly the Sarbanes-Oxley Act and the proposed SEC ethics rules
are potentially adverse to both GATS and the reasons behind its implementation.
As such, member countries with domestic legal service providers who will be
affected by the new law would arguably have a valid claim against the United
States and could bring such a claim to the WTO dispute resolution body
The GATS began by urging member states to liberalize trade in legal services
36. See GATS, supra note 27 at 297
37. See generally GATS, supra note 27.
38. Id.
39. See generally GA 7T History, supra note 18.
40. Sarbanes-Oxley Act, supra note 6, at § 307

2003

WHISTLEBLOWING IN A FOREIGN KEY

in accordance with the treaty, as well as to liberalize the restrictions and
regulations surrounding licensing of services more generally. 4' For purposes of
this Article, perhaps the most important goal of GATS is to reduce restrictions that
might unfairly disadvantage foreign service providers who offer services
domestically An example would be a reduction in restrictions and licensing
requirements for foreign-trained lawyers who would like to offer services to clients
in the United States. At the same time, the WTO recognizes through GATS that,
in important respects, services differ from goods in fundamental ways. Most
crucially, some degree of regulation is necessary to ensure service providers have
some minimal degree of professional competence and provide services at some
minimum level of acceptable quality In addition, regulations may be necessary to
reduce the possibility of undisclosed or inappropriate bias or self-interest in the
provision of these services. Accordingly, the preamble of the GATS states that the
WTO "recognizeles] the right of Members to regulate, and introduce new
regulations, on the supply of services within their territories in order to meet
national policy objectives
,42 One of the key features of the WTO is that the
organization does not strive to force member countries to implement WTO policies
that clash with the legitimate goals of those member countries.
At the same time, however, member countries must possess legitimate and
genuine national policy objectives if such a country desires to implement
procedures or regulations that are adverse to the WTO's overall trade liberalization
objective. WTO members are not allowed to institute harmful regulations or
restrictions unless there are legitimate purposes to those restrictions. 43 The WTO's
goal is to liberalize and effectuate greater trade among member nations, which
means that WTO members that pass restrictions on international trade are in direct
conflict with WTO goals." As such, the WTO seeks to ensure that member
nations do not attempt to hinder international trade unless the WTO member has
legitimate and genuine objectives (known as a national policy objective within the
wording of GATS).45
Additionally, GATS expressly places "developing countries" in a special
category that will entitle them to special treatment in the implementation of their
national policy objectives.46 The WTO's accommodation of developing countries
is important to note within GATS and the WTO's activities in general. The nature
and degree of preferential treatment that developing countries should receive in
international organizations remains the subject of raging debate within the WTO.
It is clear that the drafters of GATS recognized developing countries should
receive some accommodation.4 7 At the same time, the fact that special
41. See GATS, supra note 27 at 285.
42. Id.
43. See generally GATS, supra note 27.
44. World Trade Organization, The World Trade Organization, at http://www.wto.org
/english/res e/doload_e/inbr e.pdf (last visited Jan. 23, 2003) ("[WTO Agreements] bind governments

to keep their trade policies within agreed limits to everybody's benefit.").
45. GATS, supra note 27 at 298.
46. Id.
47 Id. at 285 ("Recognizing the right of Members to regulate, and to introduce new
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accommodations were expressly made for developing countries arguably means
that, in the absence of such language for developed countries like the United
States, such countries should be subject to more rigorous discipline. 8 The United
States will be the principle focus of this Article.
C.The GA TS Framework and Schedule of Commitments
The GATS is comprised of six parts and eight annexes and has been signed by
146 countries (as of April 4, 2003).49 The definitions spelled out in GATS cover a
broad spectrum of trade in services. It states that "'services' includes any service
in any sector except services supplied in the exercise of governmental authority ,50
The WTO Secretariat explains that the objective of GATS includes "progressive
liberalization of trade in services, promoting economic growth and development,
One of the key aspects of
and increasing participation of developing countries.'
GATS is that it seeks to create a "new definition of trade" covering "not only the
supply of services across national borders but also transactions that involve the
cross-border movement of factors of production (capital and labour). ' 2
GATS covers all services that involve cross-border transactions, including
services like telecommunications, distribution, energy services, financial services,
legal services and accounting services industries, to name just a few 53 GATS does
not require all WTO members to cover all services because member countries are
able to opt certain service industries into GATS or opt them out.5 4 Therefore,
member countries can choose which services they want to be subject to GATS,
rather than having all service industries of that WTO member subject to GATS.
Although GATS is supposed to regulate WTO member countries so that they
refrain from placing barriers to trade in services, it does not provide such
protections to all services.5 5 According to the Schedule of Commitments, WTO
member countries are able to determine which services in their country will be
covered by GATS.56 Although there are a number of recognized services that
many WTO members have included within their Schedule of Commitments, any

regulations. given asymmetries with respect to the degree of development of services regulations in
different countries, [and recognizing] the particular need of developing countries to exercise this
right.").
48. See generally GATS, supra note 27.
49. World Trade Organization, supranote iI.
50. GATS, supra note 27 at 286. Examples of services supplied in exercise of government
authority would be the military, police, civil and criminal justice systems, etc.
51.
The World Trade Organization: A Training Package, WTO WEBSITE, at
http://www.wto.org/english/thewtoe/whatis_e/eol/e/default.htm (Following under the subtitle GATS
Objectives) (last visited Oct. 3, 2003).
at
Characteristics,
GATS.
Main
World
Trade
Organization,
52.
See
http://www.wto.org/english/thewto__e/whatis_e/eol/e/wtoO6_9.htm#note2 (last visited Jan. 23, 2003).
53. See generally GATS, supra note 27
54. See generally id.
55. See generally id.
56. See generally World Trade Organization, WTO Legal Texts: Countries Schedules of
Commitments, at http://www.wto.org/english/docs-e/legal-e/legai-e.htm (last visited Jan. 23, 2003).
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57
country is allowed to omit services that it does not want covered by GATS.
Thus, it is often the case that GATS does not apply across the board to the same
services for all WTO members because some members have decided not to subject
some of their service industries to GATS.

Under GATS, there are seven key provisions that greatly affect trade in legal
services and the regulation of legal services within WTO members. "These seven
provisions include: (I) the requirements of transparency, (2) most favored-nation
(MFN) treatment, (3) domestic regulation, (4) recognition, (5) progressive
liberalization, all of which are generally-applicable, and (6) the market access; and
(7) national treatment provisions, which apply only to 'scheduled' services. 58
These seven provisions apply to the United States under its Schedule of
Commitments, and this Schedule also lists legal services as one of the service
industries applied to GATS. The "recognition" provision of GATS provides that
members are required to increasingly liberalize their regulations governing the
ability of foreign legal service providers to practice within that member country 59
GATS' regulation of trade in services, and specific regulation of the legal
services industry, relies on the actions of WTO members. All twenty-nine articles
of GATS apply to the regulation of cross-border legal services for a WTO member
only if that member lists that category of service on their Schedule. 60 The twentynine articles include; Most-Favored Nation Treatment, Business Practices,
Subsidies, Recognition, Labour Markets Integration Agreements, National
Treatment, Market Access, Negotiations and Schedules of Specific Commitments,
Modification and Dispute Settlement and Enforcement, among others. 6' Thus, the
Agreement spells out a number of different terms and obligations regarding the
regulation of a listed services industry Once a WTO member lists a service
industry in its Schedule of Commitments (governed by Article XX) then that
service industry becomes subject to the provisions in GATS.62 The member nation
will then have to follow its GATS commitments for those service industries that it
has listed on its Schedule.63
To satisfy the need of member governments for legitimate domestic
regulation on its service industry, the member is allowed to list the current
regulations on that particular industry in its Schedule. During the process of
implementing GATS, most countries listed legal services as a covered service
under their schedules, meaning that GATS applies to the legal services industry of
that country In those same schedules, however, "most countries listed their
current regulations in their Schedules" and the "consequence of listing a current
law is that the current law need not comply with those aspects of the GATS that

57. See generally id.
58. Laurel S. Terry, GATS' Applicability to Transnational Lawyermng and its Potential Impact on
U.S. State Regulation of Lawyers, 34 VAND. J.TRANSNAT'L L. 989, 1006 (2001).
59. See GATS, supra note 27 at art. VII.
60. See Terry, supra note 58, at 1000.
61. See GATS, supra note 27, at Table of Contents.
62. See id at art. XX.
63. See d.
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apply to 'scheduled' services." 64 Listing a category of service within one's
Schedule will mean that future laws and regulations that are implemented by that
WTO member must comply with GATS.65 However, once a member lists its
current regulations in its Schedule to GATS, those listed regulations become the
standard by which future regulations are judged. If future regulations proposed by
a party country are more restrictive than the regulations listed in the member's
Schedule, then the member's future regulations are directly adverse to GATS.
However, if any future regulations are not more restrictive than the regulations
listed in the member's Schedule, then the member's regulations are reconcilable
with GATS. Additionally even if the current regulations are more restrictive and
strike against the principles of GATS, these regulations are "grandfathered in" as
the existing set of regulations as long as these regulations are initially listed on the
member's Schedule of Commitments.6 6 One could call these "status quo"
provisions on legal services, because the member's Schedule of Commitments
usually lists the current regulations of legal services at the time the member signed
GATS. As such, any subsequent regulations that are more restrictive or introduce
greater regulation of legal services than those listed on the member's initial
Schedule are in direct conflict with GATS.
D. GA TS Regulation of Legal Services
Looking at one problem for the regulating language within GATS is that the
definitions of certain professions in service industries often vary around the world.
An example of this is that the definition of "legal services" and "attorney" in each
of the WTO member countries can differ greatly 67 Any attempt to liberalize
regulations governmg cross-border legal services and attorney licensing would
come into conflict with those different definitions.
Another worry would be that liberalizing regulations governing cross-border
legal service transactions might also have an affect on the ethical regulations of
legal services in respective WTO member countries. For example, in Japan the
definition and licensing of an "attorney, as well as the legal services that are often
provided by people other than licensed lawyers in Japan, differs markedly from the
same definitions in the United States. 68 Thus, because each WTO member does
have its own licensing system and standards, including its own ethical standards
and regulations, a treaty such as GATS might be an ineffective instrument to
promote liberalization of cross-border trade of legal services. If the WTO

Terry, supra note 58, at 1004.
Id. at 1005.
Id.
See, e.g., Michael K. Young & Constance Hamilton, The Legal Profession of Japan, in
JAPANESE LAW IN CONTEXT: READINGS IN SOCIETY, THE ECONOMY, AND POLITICS (Curtis J. Milhaupt
et al. eds., 2001).
68. For a detailed analysis of the Japanese legal industry, see id. Some of these differences
include the provision of legal services in Japan by certain occupations who have not passed the bar or
are certified as "lawyers (bengoshi)" while still providing services that would only be provided by
licensed lawyers in the United States. Id. at 44, 48-50.
64.
65.
66.
67.
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rigorously follows GATS and enforces member conduct, one result might be
slowly reformed (and potentially soft) ethics regulations in all of the countries
subject to GATS regulations. Such a thing could be disastrous for the legal
industry in general. On the other hand, if the WTO rigorously enforced GATS
then it might slowly standardize professional responsibility rules with stricter
standards, thereby affecting a higher degree of ethical rules and responsibilities for
the legal industry
II. LEGAL ETHICS REQUIREMENTS IN THE US SCHEDULE OF COMMITMENTS TO

GATS
A. U.S. Schedule of Commitments in Brief
The United States Schedule of Commitments under the GATS describes the
specific licensing and ethical requirements for legal services that are applicable to
GATS.69 Within that document, numerous U.S. states have specified the
requirements for foreign lawyers to engage in legal services in their respective
jurisdiction. A number of U.S. states also specify their existing professional ethics
rules in the Schedule of Commitments and require foreign lawyers to follow those
rules if they practice law in that state. 70 However, thirty-five U.S. states do not list
their specific rules, simply making passing reference to their professional
responsibility rules or other regulations under the Schedule of Commitments.7i
For those U.S. states that do specify their professional ethics requirements and
licensing rules (the "bound states"), the Schedule sets forth that each foreign
licensed supplier is subject to the Professional Rules of Conduct for that respective
state.72 Although a majority of the fifteen "bound states" in the Schedule
(including New York, Texas, California and the District of Columbia) 73 each have
different rules of professional conduct for their licensed lawyers to follow, the
general scope of the professional ethics rules are very similar from state to state.
Thus, while each state might adhere to a different set of rules, the overall theme of
the rules of professional conduct are strikingly similar.
As stated earlier, the Schedule of Commitments submitted by each WTO
member lists the status quo restrictions allowed for each member, and, therefore,
69. U.S. Schedule of Commitments Under the General Agreement on Trade in Services, U.S.
INTERNATIONAL TRADE COMMISSION (May 1997) available at ftp://ftp.usitc.gov/pub/reports
/studies/GATS97.pdf (last visited on Oct. 4, 2003) [hereinafter US. Schedule of Commitments].
70. See id. at 35.
71. Id.

72. Each statement for the U.S. states that do have specific commitments posits that the foreign
licensed supplier is to be subject to whatever state rules or code of conduct that all lawyers licensed in
the respective state are subject. Thus, ifa state follows the ABA Rules of Conduct in that state, then the
foreign licensed lawyer is to be subject to those Rules of Conduct. The states that are specifically cited
in the Schedule of Commitments with specific binding commitments are: Alaska, California,
Connecticut, District of Columbia, Florida, Georgia, Hawaii, Illinois, Michigan, Minnesota, New
Jersey, New York, Ohio, Oregon, Texas and Washington. Id. at 17-33.
73. Id.
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new regulations implemented by members that more strictly regulate or restrict the
international trade of legal services come into conflict with GATS. To ensure that
member countries are aware of the respective regulations, GATS requires
transparency in the Schedule of Commitments that requires member countries to
publish all regulations that affect trade in Schedule services.74 This action alone
eliminates secret rules or regulations by WTO members, because all licensing
regulations and professional responsibility rules governing the legal services
industry (and other industries) are placed in the open for all to see. 75 Thus, even if
GATS does not necessarily affect a massive liberalization of the cross-border legal
service industry, it does ensure that WTO member regulations on legal services are
published and available to the public and to other countries.
One theme discussed above is the argument that the GATS ability to regulate
trade in services with enforcement through the WTO might have the effect of
standardizing certain practices and standards for services industries. GATS
enforcement by the WTO and WTO members could alter the ethical conduct rules
or ethical standards for certain services such as the legal service industry For the
United States, this is especially important because the legal profession is not
governed by a national board, but by each respective state (and that state's bar
association). 76 This legal services regulation occurs in fifty-four jurisdictions in
the United States, each jurisdiction with its own rules and regulations regarding the
licensing, practice and disciplining of lawyers.77 These different jurisdictions,
while receiving some input from associations such as the American Bar
Association, all have their own disciplinary rules and ethical standards by which
lawyers admitted within the that state are required to practice.78 Thus, when the
United States submitted its Schedule of Commitments, it listed state-by-state (for
fifteen states) which professional rules foreign-licensed attorneys needed to follow
in order to practice in those states. 79 Following these specific professional rules
would ensure that foreign-licensed lawyers would not be sanctioned by the
requisite state's bar association and would ensure that the lawyer would be allowed
to practice law in that state.
B. State Licensing of Attorneys in the United States
Since one of the goals of GATS is to effect liberalization in trade in services,
the structure of the United States attorney licensing system will be implicitly
contrary to such liberalization. State bar associations and the state Supreme
Courts, rather than the federal government, controls attorney licensing.80 Unlike

74. See Mara M. Burr, Will the General Agreement on Trade in Services Result in International
Standards for Lawyers and Access to the World Market? 20 HAMLINE L. REV 667 673 (1997).
75. Id.
76. See id. at 677
77. Id.
78. GEOFFREY C. HAZARD, JR., SUSAN P KONIAK, & ROGER C. CRAMTON, THE LAW AND ETHICS
OF LAWYERING 13-18 (3d ed. 1999).
79. See U.S. Schedule of Commitments, supra note 69-73.
80. See Burr, supra note 74, at 677.

2003

WHISTLEBLOWING IN A FOREIGN KEY

other WTO member countries, each state bar controls the licensing qualifications
and professional responsibility rules for each lawyer practicing in that state. If the
lawyer is to be subject to ethics rules or is in violation of certain practices, then the
state bar association has authority to take actions against such a lawyer.8'
Harmonization of U.S. regulation of the legal profession would be difficult to
achieve because of the fifty-four jurisdictions that have fifty-four different codes
and rules governing the conduct of attorneys. Granted, many of these rules and
codes are strikingly similar, but the United States incorporated those rules and
codes into its Schedule of Commitments. Since GATS is an agreement between
the United States and other member nations, those other member nations would
expect that the United States would conform with its commitments under GATS
and move towards gradual liberalization of the legal services industry But it is not
even clear that the United States would be able to control the actions of all fiftyfour jurisdictions, and also not entirely clear that the federal government has the
authority to impose less restrictive regulations on attorneys than the state bar
associations and state Supreme Courts. This complicates the liberalization process
of legal services in the United States because the federal government has
historically not had the power and authority to effect such changes. 8 2 Ironically, in
the case that is being analyzed it is not that the federal government is trying to
liberalize professional responsibility rules for attorneys practicing in the United
States, it is that the federal government is trying to impose greater restrictions on
attorneys which conflicts with the U.S. Schedule of Commitments.
As stated previously, the multi-jurisdictional bar association approach to
regulating the conduct of lawyers in the United States differs from most other
WTO members. Because there is no central authority in charge of licensing and
regulating the legal profession within the United States, the status quo regulations
of the states apply through the Schedule of Commitments submitted by the United
States Trade Representative (USTR). 83 With a number of state professional
responsibility codes listed on the Schedule of Commitments, one could argue that
allowing such a convoluted system of legal services regulation appears adverse to
the liberalization of trade in services on an international level. One scholar notes
"the United States, the leader in pushing for open legal services markets, has one
of the most complicated and difficult systems for foreign lawyers. While the
United States seeks to establish international standards applicable to the practice of
law, internally it has fifty-four jurisdictions with fifty-four sets of requirements to
practice law.",8 4 This means that the United States itself has fifty-four sets of
ethical regulations depending on what professional responsibility rules each state
bar association utilizes.
To practice law anywhere, it is crucially important for a lawyer to understand
the local rules of conduct and professional responsibility
Given increasing

81. See id.
82. See id. at 677-78.
83. See 1999 USTR Annual Report March 2000: Committee on Specific Commitments, available
at http://www.ustr.gov/wto/99ustrrpt/ustr99_speccomm.pdf (last visited Jan. 23, 2003).
84. Burr, supranote 74, at 678.
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internationalization of legal practice, some advocate an international licensing
board for lawyers or an international legal code of conduct.8 5 For instance, some
suggest using the CCBE Code of Conduct in the European Community as a
common code of conduct for legal professionals in order to create an international
professional responsibility code.8 6 But the United States has yet to adopt a uniform
standard among the fifty-four separate jurisdictions that govern attorney licensing
and professional responsibility codes, much less an international code of conduct.
Even practice before the federal courts is generally governed by state credentials
and the state's reprimands and decisions apply equally to federal practice (except
States Patent and Trademark Office, which
with respect to practice with the United
87
has a separate credential system).
Because the GATS Schedule of Commitments submitted by the United States
explicitly states that the state codes of conduct that a foreign licensed legal
professional must follow in each state, any changes to the code or regulations that
currently exist in each state (or in the United States) must be in the direction of less
restriction or regulation. 8 If any jurisdiction imposes more rigorous standards or
regulations, including a heightened professional responsibility code, then those
rules and standards presumably come into direct conflict with GATS. But that is
exactly what the Sarbanes-Oxley Act has done, hence creating the conflict with the
GATS.
Ill. NEW ETHICS REQUIREMENTS IMPOSED BY THE SARBANES-OXLEY ACT AND
PROPOSED SEC RULES

A. IntroducingStructural Changesfor Ethics Rules in the U.S. Legal Field
The conflict between the GATS and the Sarbanes-Oxley Act most clearly
manifests itself in regards to the duty of confidentiality most attorneys owe
generally to their clients. In virtually all professional responsibility codes, the duty
of confidentiality is centrally important to the ethics of the legal services
profession. Even in the United States, most professional responsibility classes in
law school spend a great deal of time grappling with the subtle issues of client
confidentiality and the attorney-client relationship.8 9
In light of recent events surrounding public companies and associated ethical
problems, including those who provided accounting and legal services for troubled
companies, the U.S. Congress saw fit to implement new policies and regulations
for public companies. Both the SEC and Congress took steps to increase the
85. Id. at 686-88.
86. Id. at 687.
87. See generally http://www.uspto.gov (last visited Jan. 23, 2003).

88. See GATS, supra note 27, at art. VI.
89. Having just finished class on Professional Responsibility, our section spent couple of
weeks out of 12-week semester dealing with confidentiality issues. In other sections of professional
responsibility not centered on confidentiality duties, those duties would still tend to come up in certain
unrelated cases as well.
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transparency of companies listed on any of the stock exchanges in the United
Additionally, Congress charged the SEC with introducing new
States. 9°
regulations and rules in order to alleviate the public's concern that public
companies would continue to take advantage of accounting and reporting
loopholes without adequate oversight and disclosure. 9i In addition to charging the
SEC with reporting and management reforms, Congress gave broad power to the
SEC to install professional responsibilities rules.92 This includes the authority to
impose "federal regulation over portions of the legal profession that had
traditionally been the domain of State courts and bar associations." 93 One
argument for implementing rules governing both managers and attorneys that work
with public companies is that many of the transactions and deals resulting in
fraudulent activity could not take place without attorney complicity 94 An
additional argument is that even if attorneys do not help in the structuring of
fraudulent deals, they will still be aware of potentially fraudulent deals when
structuring the legal parts of the transactions. 95 Therefore, creating deterrence
rules for managers and strengthening the responsibility codes for attorneys will
create an atmosphere of awareness to potential SEC violations.
Congress allowed the SEC to go even further than just implementing new
transparency rules and a heightened professional responsibility code for attorneys.
Congress passed the Sarbanes-Oxley Act that laid out certain minimum standards
96
of attorney conduct, including "up the ladder" structural reporting by lawyers.
However, the act did not specifically spell out the powers of the SEC to implement
regulations, thereby allowing for broad interpretation of the SEC's mandate to
implement regulations on attorneys. Most professional responsibility codes have
some disclosure requirements in the event of certain kinds of violations of the
law 97 But, these new SEC proposals would go much further in scope and duty
than any previous professional responsibility code, thus arguably becoming more
restrictive and, in the bargain, a potential of the U.S. commitment to GATS. In
addition, rather than leaving the creation of professional responsibility standards to
the states, Congress and the SEC mandate the standards of responsibility and the
98
actions that are to be taken once an attorney notices these conduct violations.
The federal government has not generally regulated the practice of attorneys, but
allowing the federal government to engage in such a practice now would be a
structural change to traditional practices in the United States. If the federal
government were merely imposing a structural change in regard to the regulation
of lawyers (moving from state bar association restrictions to restrictions also

90. See generally, Sarbanes-Oxley Act, supranote 6.
91. See id.
92. Id. at § 307.
93. Joseph A. Grundfest, Punctuated Equilibria in the Evolution of United States Securities
2 (2002).
Regulation, 8 STAN. J.L., Bus. & FIN. 1,
94. See id. at 4-5.
95. See generally id.
96. See Sarbanes-Oxley Act, supra note.6.
97. See HAZARD, KONIAK & CRAMTON, supranote 78.
98. See generally id.
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imposed by the federal government), then such a change might not be such a large
issue according to U.S. commitments to GATS. 99 However, in this case, the
federal government is attempting to change the structure that restricts practicing
attorneys (by allowing the federal government to impose new professional
responsibility rules) and attempting to change the substance of those former
professional responsibility codes. Since the federal government is trying to impose
an entirely new set of burdens on attorneys through new regulations and a new
structural system, it would seem that the U.S. legal services industry is not being
liberalized, especially for foreign lawyers. And this is precisely what the United
States agreed not to attempt when it submitted its Schedule of Commitments under
GATS.
B. Requirements Imposed by Sarbanes-Oxleyand the ProposedSEC Rules on ALL
Lawyers
By its terms, the Sarbanes-Oxley Act extends to all lawyers practicing in the
United States.i °° It goes even further, regulating the conduct of any lawyerforeign or domestic-who advises a company that lists itself on a U.S. stock
exchange, wherever that lawyer is located when he gives that advice.' 0 1 The
potential for restricting legal practice is clear. According to one source, "many
have voiced concern that the newly enacted Sarbanes-Oxley Act would inhibit
counsel's ability to adequately advise and represent
their corporate clients in the
0 2
event of real or suspected securities violations."
Section 307 of the Sarbanes-Oxley Act governs lawyers. Entitled "Rules of
Professional Responsibility for Attorneys, that section sets out the method
whereby rules are to be created that require attorneys to report potential violations
of securities laws or breach of fiduciary duty 103 The Act stipulates that:
[t]he Commission [SEC] shall issue rules, in the public interest and for the
protection of investors, setting forth minimum standards of professional conduct
for attorneys appeanng and practicing before the Commission in any way in the
representation of issuers, including a rule(I) requiring an attorney to report evidence of matenal violation of securities law
or breach of fiduciary duty or similar violation by the company or an agent
thereof, to the chief legal counsel or the chief executive officer of the company (or
the equivalent thereof); and

99. While this change may not pose problem with GATS this Article does not address any
potential Constitutional implications or other complications of such a change.
100. See Sarbanes-Oxley Act, supra note 6.
101. The wording of the Act does not state whether it would only be for U.S. attorneys or not,
because it merely uses the word "attorney" in the Act. See id.
102. Leslie Wharton, Hazardsfor Attorney-Client Relationship, N.Y LAW JOURNAL. CORPORATE
COUNSEL, Nov. 18, 2002, at SI, WL I I/18/2002 NYLJ S1.
103. See Sarbanes-Oxley Act, supra note 6, at § 307
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(2) if the counsel or officer does not appropriately respond to the evidence
(adopting, as necessary, appropriate remedial measures or sanctions with respect
to the violation), requiring the attorney to report the evidence to the audit
committee of the board of directors of the issuer or to another committee of the
board of directors comprised solely of directors
1 4 not employed directly or
indirectly by the issuer, or to the board of directors. 0
Thus, the SEC is invested with power to implement professional
responsibility standards for attorneys who offer legal services to public companies.
The term "appearing and practicing before ' °5 the SEC is not clear, which means
that the Act could apply to foreign lawyers that deal with publicly listed companies
in the United States. It could also apply to foreign lawyers that are giving advice
to local companies desiring to be listed on American stock exchanges. The term is
ambiguous and has the potential to apply to a wide variety of attorneys both
domestically and internationally
The Sarbanes-Oxley Act also vests enforcement power in the SEC. Section 3
states:
In general, a violation by any person of this Act, any rule or regulation of the
Commission issued under this Act, or any rule of the Board [Public Accounting
Oversight Board established in section 101 of the Act] shall be treated for all
purposes in the same manner as a violation of the Securities and Exchange Act of
1934. .or the rules and regulations issued thereunder. 106
The Sarbanes-Oxley Act thereby sets out broad powers to the SEC and the
newly established Public Accounting Oversight Board to implement and enforce
standards. The enforcement of standards includes newly minted SEC professional
responsibility standards which have the potential to encroach on perhaps the most
important professional responsibility- the attorney-client privilege.
The threat to the attorney client privilege is clear. The Act requires attorneys
to disclose certain attorney-client communications to the auditing board or the
board of directors if proper action is not taken. 107 Many argue that those
disclosures would normally be an express violation of the state codes of
professional responsibility '0' "Unless the SEC expressly provides in its
rulemaking that the attorney-client privilege applies to communications made
pursuant to [Sarbanes-Oxley Act] §307 it is conceivable that courts will deny that
the privilege applies to §307 communications on policy grounds. ''i 1 9 One
argument that can be made is that this is not a violation of the attorney-client

104. Id. The Act states that this rule to be enacted by the SEC must be done not later than 180
days after the date of enactment of this Act, which is by January 26, 2003. Id.
105. Id.
106. Id. at § 3. The Act goes on to state the enforcement mechanism, including investigations,
injunctions and prosecution of offenses and also states that nothing in the Act will limit or impair the
Commission authority. Id.
107. Id. at § 307
108. See generally Wharton, supra note 102.
109. Id.
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privilege because the client is the corporation. Since the privilege attaches only to
the corporation, then forced communications to the CEO, the CLO or the auditing
board would only be an extension of the privilege to the corporation.iO However,
SEC-proposed rule 205 expands or eliminates that duty of confidentiality when it
requires attorneys to continue "up-the-ladder" and report suspected violations to
the SEC."'
Of course, some degree of regulation by the SEC is entirely permissible under
the GATS because such regulation pre-dates the GATS and is thus grandfathered
in the US listing of the Schedule of Commitments. Before the SEC announced
proposed rules on November 6, 2002 to implement Sarbanes-Oxley Act §307 112
the SEC already possessed rules that called for the enforcement of ethical
standards for attorneys dealing with stock exchange-listed clients.ii 3 Originally the
SEC adopted Rule 102(e) as a "rule that permits the Commission to initiate
disciplinary proceedings against attorneys who lack integrity or competence,
engage in improper conduct, or who are determined to have violated provisions of
the federal securities laws."' 14 The implementation of this rule has not been
without controversy. Legal challenges to Rule 102(e) abound, and the SEC itself
recognizes that such use of the rule has been greatly debated over the past years.' 15
Rule 102(e) does permit the SEC to bring disciplinary proceedings against lawyers
who have violated certain standards, but its application has been inconsistent and
ultimately difficult to apply evenly 116 Prior to the passage of the Sarbanes-Oxley
Act, the SEC's success in using Rule 102(e) varied in decisions of federal courts,
17
and has proven controversial among commentators as well."
Interestingly the legal rules requiredby the Sarbanes-Oxley Act itself may
not violate most state's concept of attorney-client privilege. The Sarbanes-Oxley
rules only require public company counsel to report potential wrongdoing to the
Chief Legal Officer (CLO) or the Chief Executive Officer (CEO) and then to the
auditing board if the reported wrongdoing is not remedied by the CEO or CLO. 1' 8

110 . By inhibiting the application of the attorney-client privilege for communications pursuant to
§307, the SEC might not effectively accomplish the transparency that it will seek. Because lawyers and
their clients will know that their communications will not be privileged, one worry is that some lawyers
will not seek out the requisite information and potential violations that must be reported under §307
111. See Implementation of Standards of Professional Conduct for Attorneys, Proposed Rule
Release Nos. 33-8150; 34-46868; IC-258929, Fed. Sec. L. Rep. (CCH)
71670 (Dec. 2, 2002),
available at 2002 WL 31676577 [hereinafter Implementation of Standards of Professional Conduct].
112. Wharton, supra note 102.
113. See Implementation of Standards of Professional Conduct, supra note 11I,
at 71,671.
114. Id.
115. Id. ("The Commission's use of Rule 102(e) has proven to be controversial, and until
enactment of the [Sarbanes-Oxley] Act, the Commission has never had express statutory authority to
promulgate rule establishing standards of conduct for attorneys representing issuers.").
116. Id. at 71,671 fi.13. ("Rule 102(e) does not establish professional standards. Rather, the
rule enables the Commission to discipline professionals who have engaged in improper conduct by
failing to satisfy the rules, regulations or standards to which they to which they are already subject,
including state ethical rules governing attorney conduct. ").
117. See e.g., Checkosky v. SEC, 23 F.3d 452 (D.C. Cir. 1994); Davy v. SEC, 792 F.2d 1418 (9th
Cir. 1986); Touche Ross v. SEC, 609 F.2d 570 (2d Cir. 1979).
1I8.Sarbanes-Oxley Act, supra note 6, at § 307
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Since the attorney's "client" might be considered the corporation, but not the
individuals within it, such reporting may not be a violation of any attorney-client
confidence. After all, the attorney is merely reporting to higher-ups within the
corporation-the corporation being the client.
However, the proposed rules by the SEC go much further, requiring public
company counsel to report suspected wrongdoing outside the corporation-to the
SEC-if the wrongdoing is not rectified by the CLO, the CEO, or the audit
board." 19 "[T]he proposed rule [by the SEC] extends beyond the Sarbanes-Oxley
Act by requiring counsel, under some circumstances, to act as whistleblowers
through the 'noisy withdrawal' of a submission to the SEC tainted by 'material
violations."",120 In proposed Rule 205, the SEC is attempting to respond "to
Congress' mandate that the Commission adopt an effective 'up the ladder'
reporting system. .[and] the proposed rule would adopt an expansive view of who
is appearing and practicing before the Commission."' 121 In fact, however, proposed
Rule 205 "incorporates several corollary provisions that are not explicitly required
by [Sarbanes-Oxley Act] Section 307 including provisions that permit or require
attorneys to effect "noisy withdrawal, to notify the SEC when that "noisy
withdrawal" is effected, and "to permit attorneys to report evidence of material
violations to the Commission."' 22 Thus the SEC's own proposed Rule 205 extends
well beyond the minimum standards that are contained in the text of the SarbanesOxley Act.
C. Reactionfrom Attorneys and Bar Associations to the ProposedRules
Many attorneys, as well as bar associations, including the American Bar
Association, have expressed their dissatisfaction with the proposed SEC rules,
especially proposed Rule 205 .123 Even before passage of the Sarbanes-Oxley Act,
the American Bar Association (ABA) attempted to derail the legislation with its
own proposals for state-level disclosure rules. 24 However, this attempt failed and
the proposal by the ABA had little impact on the Sarbanes-Oxley legislation.
Ironically, however, the ABA suggestions were not without effect. The SEC
stated that its proposed rules incorporate some additional provisions derived from
legal commentators and from the ABA proposals themselves. 125 Besides the
119. Implementation of Standards of Professional Conduct, supra note I I, at
71688-89
("Notice to the Commission where this is no appropriate response within a reasonable time.").
120. Wharton, supra note 102. This article also describes the crime-fraud exception as potentially
being stifled by the Sarbanes-Oxley Act when dealing with reporting between counsel and the CEO,
CLO or auditing board of the company.
121. Implementation of Standards of Professional Conduct, supra note 11, at 71,673.
122. Wharton, supra note 102. The commentary on the proposed rule 205 states that the
"Commission does not intend to supplant state ethics laws unnecessarily, and that "[a]t the same time
the Commission does not want the rule to impair zealous advocacy, which is essential to the
Commission's processes. Implementation of Standards of Professional Conduct, supra note I ll, at
71,673.
123. Loomis, supranote 10.
124. Id.
125. Id.
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"noisy withdrawal" rule, another proposal by the SEC "would expand a lawyer's
disclosure obligations to encompass not just those instances in which he 'knows'
wrongdoing has occurred, but also when he [or she] reasonably believes' it has or
is about to occur."' 126 This moves away from a requirement of actual knowledge of
the violation to a more objective standard of "reasonable belief."'127 The extension
of the SEC proposal from actual knowledge of a violation to "reasonable belief' of
a violation is an even greater extension of attorney reporting than previously
anticipated by the ABA and many legal commentators. In addition, the ABA has
repeatedly rejected the "noisy withdrawal" rule because it would compromise in
the most 28fundamental way the attorney-client privilege and client relationship in
general.
From a GATS perspective, the most crucial point is that the SEC proposed
rule of "noisy withdrawal" would place greater restrictions and duties on attorneys
than current state ethics rules and regulations. "While attorneys are generally
prohibited from assisting a client' s fraudulent conduct, current ethical rules rarely
require or even permit a lawyer to disclose a client's past or present conduct to a
third party, let alone a federal enforcement agency ,,129 Commentators worry that
"the proposed rules appear quite expansive and may impose these new ethical
requirements on any legal professional whose services contribute to the Securities
Act or Exchange Act reports of a public company ,,130 Thus, not only would an
attorney dealing with SEC-related issues be required to play the role of watchdog,
but in that role the attorney would also be subject an SEC enforcement action. The
SEC's proposed regulations would force attorneys giving any advice or counsel to
publicly-listed companies to abide by the SEC ethics rules, pre-empting state bar
association rules and greatly expanding ethical duties, often in direct violation of
those state rules. Additionally, the SEC itself states that "Part 205 would cover
lawyers who are licensed in foreign jurisdictions, although only to the extent they
'appear and practice' before the Commission in the representation of issuers."''
The overall result of the SEC's proposed rules is that state bar association ethics
rules will not carry the same weight for lawyers who are involved with publicly
listed companies, and therefore there will be a defacto expansion of regulation of
lawyers and the legal services industry in general.
IV SARBANES-OXLEY AND

SEC

RULE INCONSISTENCY WITH
COMMITMENTS

US GATS

The overall goal of the GATS is to liberalize trade in services for cross-border
126. Id.
127. Id.
128. Id.
129. Dan A. Bailey, J. David Washburn & Quentin Collin Faust, Navigating the Minefield of the
SEC' Ethics Reform Measures, 6 WALL ST. LAWYER I (Nov. 2000), WL 6 No. 6 GLWSLAW i. It
continues about this ethics concern, stating that "[tihis principle derives from and is firmly embedded
within the attorney/client privilege and the important justifications for that privilege. Id.
130. Id.
13 1. Implementation of Standards of Professional Conduct, supra note I II, at 71677
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transactions, as well as to increase the flexibility for providers of services that
cross international borders. 3 2 The affect of the Sarbanes-Oxley Act and the
proposed SEC rules on foreign legal services has the potential to disrupt those
services and to introduce higher regulatory measures than previously imposed on
foreign lawyers. The SEC has received numerous comments from law firms, legal
services personnel and bar associations to that effect during its public comment
period that ended on December 18, 2002.133 Included among these are many
comments from foreign law firms and from United States citizens practicing law in
foreign countries. 3 4 Although the state bar association and domestic law firm
comments generally complain that the proposed SEC rules that include "noisy
withdrawal" are too strict for attorneys to follow in good conscience, the
comments from the foreign law firms are even more forceful against the prospect
of SEC enforcement of ethical rules on foreign attorneys. The SEC proposed rules
that seek to have attorneys engage in reporting to the SEC for "noisy withdrawal"
potentially impinges on the legal ethical norms of other countries, and the
of such ethical norms would be
comments specifically state that SEC enforcement
35
adverse to the norms of certain countries.1
A. Problems with Implementing the SEC ProposedRules
With respect to implementation and enforcement of attorney ethical
regulations by the SEC, two problems are particularly worth highlighting. The
first problem is that the SEC will impose these ethics rules on both domestic and
foreign attorneys who advise listed companies. Foreign lawyers will be subject
both to their own ethical regulations in their own country and to the SEC
regulations, and these two sets of regulations might well conflict with each other.
The second problem is that the heightened SEC regulations will implicitly
conflict with the U.S. Schedule of Commitments under GATS. Once the Schedule
of Commitments is published by the United States, then the United States is under
an obligation to the WTO and WTO member countries to abide by its published
regulations and not to impose more restrictive regulations or rules. 136 There are
some exceptions to this, including exceptions for national policy objectives, but
generally the United States and all other member countries that are parties to the
GATS are obligated to adhere to their licensing rules and regulations for trade in
services. As such, they will be obligated to adhere to their listing on their

132. See GATS, supra note 27, at Preamble.
133. See Comments on Proposed Rule: Implementation of Standards of Professional
at
No.
33-8150,
COMMISSION,
EXCHANGE
AND
SECURITIES
Responsibility, U.S.
http://www.sec.gov/rules/proposed/s74502.shtml (last visited Oct. 6, 2003).
134. For example, the managing partners from the Tokyo offices of Sullivan & Cromwell,
Simpson & Thatcher and Davis, Polk wrote combined letter to the SEC. There are also number
from recognized Japanese firms (Nagashima Ohno, Anderson Mori, etc) and from other parts of the
globe, including New Zealand, Venezuela and China. Id.
135. Letter from 77 Law Firms to Jonathan G. Katz, Secretary, SEC (Dec. 18, 2002), at
http://www.sec.gov/rules/proposed/s74502/77iawfirmsi.htm (last visited Jan. 23, 2003).
136. See generally GATS, supra note 27
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respective Schedule of Commitments. Thus, proposed SEC Rule 205 calls for both
"noisy withdrawal" and a "reasonable belief' requirement for reporting violations,
these two additions to the professional responsibility rules of lawyers in the United
States will exceed the parameters of current ethics rules. More importantly the
expansion of such. rules will exceed the professional responsibility requirements
that are listed in the U.S. Schedule of Commitments. It is therefore difficult to
reconcile proposed SEC Rule 205 and the Sarbanes-Oxley Act under the United
States commitment to GATS, and it becomes likely that the United States' actions
are irreconcilable according to the GATS.
Foreign lawyers will encounter potentially very serious problems when trying
to comply with both the SEC's proposed rules and the regulations governing their
respective countries. The number of attorneys that will be affected will be large.
For instance, "[a]t December 31, 2001, 1,344 companies from 59 countries were
reporting issuers under the Exchange Act."' 137 Given the sheer size and dynamism
of U.S. capital markets, the number of foreign companies issuing securities under
the SEC guidelines continues to increase. While most of these listed foreign
companies have U.S. counsel, most also utilize local lawyers to receive advice and
to act as local counsel. This is because local advice is generally much cheaper.
Moreover, foreign company officials have a higher level of comfort when dealing
with attorneys from their country Under the SEC guidelines and the proposed
rules, even though local foreign lawyers may only be offering scant legal advice or
only facilitating introductions to other American law firms, these local foreign
lawyers would still appear to be subject to the proposed SEC rules. At the same
time, these local foreign lawyers will be subject to the professional regulatory
regimes in their own countries, including certain regimes that differ widely than
those in the United States. 138 Requiring foreign local lawyers to follow SEC
regulations that are adverse to domestic professional regulatory licensing rules may
create serious conflict with U.S. representations and commitments under the
GATS. The SEC seeks to protect the investing public from faulty disclosure, but
requiring greater professional responsibility restrictions that conflict with foreign
local regulations also may create disincentives for foreign countries to register
their securities. 139
An example of local foreign lawyers being subject to two conflicting
professional responsibility regulations comes from the comments of several
different Japanese law firms. A number of Japanese firms (Mori Sogo, Anderson
Mori, Nagashima Ohno, etc.) advise Japanese companies on securities listings and
137 Letter from 77 Law Firms to Jonathan G. Katz, supra note 135, at sec. i.
138. Id. ("Non-U.S. issuers and their external and internal local lawyers usually rely on U.S.
counsel as to the interpretation and application of U.S. securities law matters.").
139. Id. The argument is that foreign companies would rather not subject themselves or their
lawyers to even greater professional responsibility duties than already subject to in their own country,
and therefore would not register the securities of those companies, which would not be benefit to
investors in the long run. Since market forces are important in determining whether investors will buy
securities, one of the goals of the SEC should be to increase the options that are available to investors.
This should be within reason, however, and the Sarbanes-Oxley proposal on its face appears to be
enough to deter serious violations.
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securities practices within the United States. 140 Many of the lawyers in such firms
have been trained professionally in Japan and the United States. A large number
of licensed attorneys in Japan have received some legal training in the United
States, usually through the L.L.M. program of a major law school, and are often
members in good standing in state bars, usually New York, California, or
Illinois.14' But they are also registered by the Japanese Bar Association to practice
in Japan, subject to the same rules and regulations governing the practice of law in
that country 142 According to several Japanese law firms, the proposed SEC rules
would be a direct violation of the duty of confidentiality under Japan Bar
Association rules. The comments from the law firm of Nagashima Ohno, one of
Japan's largest and most respected law firms, state:
The obligation to report to the Commission would, in most instances, result in a
breach of Article 23 of Chapter IV of the Practicing Attorney Law of Japan.
Article 23 provides that: A practicing attorney or a person who was previously a
practicing attorney shall have the right and duty to maintain the secrecy of any
facts which he came to know in the performance of his profession; provided,
however, that this shall not apply when otherwise provided for by any statute.
Article 23 imposes a duty of confidentiality on all Japanese Attorneys requiring
them to maintain the confidentiality of information obtained in the course of their
duties unless otherwise required under a Japanese statute.. The Proposed Rule, if
adopted in the proposed form, would require the Japanese Attorneys to disaffirm
to the Commission any opinion, document, affirmation, representation,
charactenzation. .such disaffirmation is tantamount as a practical matter to the
specific disclosure of a violation. .m which case the Japanese Attorneys who so
disaffirmed will be construed to commit a violation of the confidentiality
obligation imposed under Article 23 of Chapter IV of the Practicing Attorney Law
of Japan. 143
That law firm's letter to the SEC also states that "noisy withdrawal" to the
SEC would also breach Japan's Article 23 because it would be tantamount to a
disclosure of a violation without the specific disclosure of that violation. 44 Other
public comments from Japanese law firms echo these same concerns about the

140. See Letter from Tokyo Branch Offices of Three U.S. Law Firms to Jonathan G. Katz,
Secretary, SEC (Dec. 20, 2002) available at http://www.sec.gov/rules/proposed/s74502/tokyooffcs.htm; Letter from Nishimura and Partners to Jonathan G. Katz, Secretary, SEC (Dec. 18, 2002)
available at http://www.sec.gov/rules/proposed/s74502/mshimura.htm; Letter from to Isao Shndo,
Anderson Mor to Jonathan G. Katz, Secretary, SEC (Dec. 18, 2002) available at
http://www.sec.gov/rules/proposed/s74502/ishindoI.htm; Letterfrom Tomotsune & Kimura to Jonathan
G. Katz, Secretary, SEC (Dec. 18, 2002) available at http://www.sec.gov/rules/
proposed/s74502/tomotsunel.htm; Letter from Tohru Motobayashi, President, Japan Federation of Bar
Associations to Jonathan G. Katz, Secretary, SEC (Dec. 14, 2002) available at
http://www.sec.gov/rules/proposed/s74502/tmotobayashil.htm (all links last visited Jan. 23, 2003).
141. Id.
142. See generally supranote 140
143. Letter from Nagashima, Ohno & Tsuneshima to Jonathan G. Katz, Secretary, SEC (Dec. 18,
2002) available at http://www.sec.gov/rules/proposed/s74502/nagashimal.htm (last visited Jan. 23,
2003).
144. Id.
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B. Conflicts Between SEC Rule 205 and U.S. Commitments to GA TS
Looking at the SEC's proposed Rule 205 in the context of the U.S. Schedule
of Commitments and its obligations under GATS, an inherent conflict arises. The
Schedule of Commitments explains the professional responsibility codes that are to
be followed by foreign lawyers that practice in each respective state.' 46 Once these
professional responsibility codes are offered in the Schedule of Commitments, then
any provision that is more restrictive than the current one is in direct conflict with
GATS itself. No professional responsibility code approves of "noisy withdrawal"
or the "reasonable belief' standard that the SEC currently advocates in proposed
rule 2 0 5 .147 Therefore, if the SEC actually includes the "noisy withdrawal" and the
"reasonable belief' requirements in Rule 205, it would be enacting regulations and
rules that are stricter than those included in the U.S. Schedule of Commitments to
GATS. 48 Such a scenario conflicts inherently with GATS, and the United States
would be in direct violation of GATS if it allows the SEC to install stricter
professional responsibility rules on all lawyers that practice with public companies.
Additionally Congress' passage of the Sarbanes-Oxley Act and its bestowing
of authority on the SEC to regulate attorneys and pass professional responsibility
rules conflicts with GATS in another way State bar associations and the state
Supreme Courts have generally been the institutions that traditionally regulate
practicing attorneys in the United States.i 49 By giving the SEC the power to
introduce professional responsibility rules for practicing attorneys, Congress
shifted the power to regulate attorneys from the states (through the state bar
associations and state Supreme Courts) to the federal government (and into the
hands of the SEC). This clashes with GATS because it shifts the actual entity
making the regulations and restrictions on attorneys and thereby alters the system
that the United States submitted in its Schedule of Commitments. By altering a
portion of the professional responsibility structure for attorneys practicing in the
United States with the introduction of more restrictive regulations, the SarbanesOxley Act Section 307 conflicts with the principles of GATS and the50 Schedule of
Commitments submitted by the United States a number of years ago.'
C. Remedies to the Inherent Conflicts between SEC Proposed Rules and GA TS
There are provisions that would allow the United States to still pass the
Sarbanes-Oxley Act and allow the SEC to implement stricter professional
145.
146.
147
148.
149.

See supra notes 140-144 and accompanying text.
U.S. Schedule of Commitments, supra note 69 and accompanying text.
Id.
Id.
See HAZARD, KONIAK, CRAMTON, supra note 78, at 13-18; see also Grundfest, supra note 93,
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responsibility standards. GATS recognizes the importance of national policy
objectives, stating that "[tihe process of liberalization [of service industries] shall
take place with due respect for national policy objectives."' 5' Understandably, the
United States could claim that restricting and regulating the professional
responsibilities of attorneys practicing with listed companies is a legitimate
national policy objective. Additionally, to reconcile the Sarbanes-Oxley Act and
the SEC proposals with GATS, the United States is able to modify its Schedule of
Commitments under Article XXI of GATS. 52 The United States would need to
follow the procedures laid out in Article XXI of GATS by- (1)notifying its intent
to modify or withdraw the Commitment to the legal services industry three months
before it intends to modify or withdraw its Schedule and (2) undergoing
negotiations with other WTO members to agree to a compensatory arrangement at
the request of any affected WTO member.' 53
If an agreement is reached by the United States and any affected WTO
member, then that would be the end of the matter and the United States would then
modify its Schedule of Commitments to reflect the proposed SEC rules. If an
agreement is not reached, however, then the affected country would be able to
request arbitration on the matter according to Article XXI section 3(a).' 54 Once the
arbitration is completed, or if the affected member does not request arbitration,
then the United States would be free to modify and alter its Schedule of
Commitments by including the Sarbanes-Oxley Act and the SEC proposed rules in
its Schedule. Thus, to ensure that the SEC-proposed professional responsibility
rules are in compliance with GATS, the United States will have to use the
modification procedures listed in GATS and will have to negotiate with any
affected WTO member or undergo arbitration proceedings with that affected
member.
One might argue that applying the Sarbanes-Oxley Act and the SEC
professional responsibility rules solely to U.S.-practicing lawyers would thereby
not conflict with GATS or foreign professional responsibility rules; however, the
act of applying enhanced professional responsibility rules only to U.S. lawyers
would still violate the spirit of GATS. The goal of GATS is to achieve
"progressively higher levels of liberalization of trade in services" for all WTO
members. 55 Expanding the professional responsibility rules to apply only to U.S.
lawyers would not liberalize trade in services in general. 56 Applying the SEC
rules only to U.S. lawyers would create a large foreign constituency of legal
services personnel who are not subject to the same disclosure and reporting
requirements as lawyers in the United States. Requiring stricter professional
responsibility standards on U.S. lawyers, while not subjecting foreign lawyers to
such a requirement, would be unfair to U.S. lawyers who would be subject to the

151. GATS, supra note 27, at art. XIX, sec. 2.
152. Id. at art. XXI.
153. Id.
at art. XXI, secs. I(b) and 2(a).
154. Id., at art. XXI, secs. 3(a) and (b).
155. See GATS, supra note 26, at Preamble.
156. Id.

DENV J. INT'L L. & POL'Y

VOL. 32:1

higher standards. This would place U.S. lawyers at a potential disadvantage vis-4vis foreign attorneys because companies might hire foreign attorneys for their
transactions in order to avoid the reporting and disclosure requirements imposed
by the SEC. By mandating that the proposed SEC rules only apply to U.S.
attorneys, the SEC would create an unfair system for those lawyers and likely
would not be able to impose such a system against intense lobbying efforts by U.S.
attorneys and bar associations.
CONCLUSION

The Sarbanes-Oxley Act and the proposed SEC rules directly conflict with the
U.S. Schedule of Commitments and the U.S. commitment to GATS. To get
around this conflict, the United States could follow the procedures for modification
of its Schedule, but it has failed to do so within the requisite time period. As of
this completion of this Article, the SEC is still in the midst of deciding which
proposed rules it will implement. If it does decide to apply SEC proposed Rule
205 requiring "noisy withdrawal" and a "reasonable belief' standard, then the
actions by the United States will be in direct conflict with its commitment to the
General Agreement on Trade in Services. Although the GATS does not preempt
WTO member's sovereignty to pass regulations on service industries, proposed
Rule 205 would conflict with the United States' own Schedule of Commitments,
which would be a violation of GATS. Therefore, unless the United States takes
proper actions to rectify proposed Rule 205's conflict with GATS, it will
ultimately be vulnerable to complaints by adversely affected WTO member
nations. Such complaints could ultimately lead to dispute resolution action taken
by those WTO member countries, potentially exposing the United States to adverse
liability through an unfavorable ruling. Thus, prior to reforming the professional
responsibility code of attorneys that appear or practice before the SEC, the United
States must observe its commitment to GATS by following the procedures for
modifying its current Schedule. Action in this manner would add more legitimacy
to the GATS and the WTO in general, while still allowing the United States to
implement greater reforms for its overall purposes.
ADDENDUM

After the completion of this Article, the SEC adopted its proposed rules on
January 23, 2003. These adopted rules "would require lawyers to take concerns
about violations of securities laws to top executives at the companies they advise
and, if necessary to corporate boards."' 157 Additionally, the SEC stopped short of
adopting the full version of proposed Rule 205, which required lawyers to report
their concerns directly to the SEC if top executives and the board did not respond
to warning by a lawyer. The final version of the SEC rules also "adopted a

157 Jonathan D. Glater, S.E.C. Adopts New Rulesfor Lawyers and Funds, N.Y TIMES, Jan. 24,
2002, at Ci, available at http://www.nytimes.com/2003/01/24/business/24SEC.html (last visited Jan.
23, 2003).
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complex definition explaining when a lawyer must report evidence of fraud to
management."' 58 Additionally the SEC "approved an extension of the comment
period on the 'noisy withdrawal' provisions of the original proposed rule and
publication for comment of an alternative proposal. 'i 59 Along with the extension
of this period for public comment, the SEC proposed an altered version of "noisy
withdrawal" that would require the listed company to notify the SEC when a
lawyer withdraws from representation of that company Lastly, the SEC rules
provided "that foreign attorneys who are not admitted in the United States, and
who do not advise clients regarding U.S. law, would not be covered by the rule,
while foreign attorneys who provide legal advice regarding U.S. law would be
60
covered to the extent they are appearing and practicing before the Commission."1
The ideas expressed in this Article are still pertinent (despite the fact that the
newly adopted SEC rules are less restrictive than its proposed rules) and offer a
unique view on how the Sarbanes-Oxley Act and certain SEC proposals potentially
conflict with U.S. commitments under GATS. Since the "noisy withdrawal"
requirement is still in its public comment period, then it will still be in conflict with
the U.S. commitment to GATS if such restrictive regulations are adopted by the
SEC. A corollary to this is that if the United States exhibits a commitment to
GATS by following the procedures for modifications to its submitted Schedule,
such a move will strengthen the legitimacy of GATS and the WTO as well.
Ultimately, this will also strengthen the U.S. commitment to the WTO and to the
liberalization of international trade and exchange of services between WTO
member countries. By following the rules set out to modify GATS, the United
States would exhibit its commitment to the development of international
institutions and a developing international legal regime.
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